Speech by the honourable Alpheus g.  !Naruseb, mp deputy minister of justice 

on

the occasion of the community courts   

workshop   

with the topnaar, tsoaxudaman and !oe#gĂn traditional authorities 13 august 2004, Swakopmund 

Honourable colleague, the minister of justice, dr. Albert Kawana your royal highness chief Seth Kooitjie of the topnaar traditional authority;

Your royal highness chief Bethuel Haraseb of the tsoaxudaman traditional authority;

Your Royal Highness chief #Nu-Axa /Gaseb of the !Oe#gặn Traditional authority;

Honourable governor of the great Erongo region – Cde Samuel nuujoma;

Your worship Cde Rosina // Hoabes – Mayoress of Swakopmund;

Dear Dr Mtopa;

Honourable traditional councillors; 

Distinguished invited guest

Media representatives;

Ladies and Gentlemen:

Director of ceremony allow me first and foremost to extend my sincere appreciation and authorities to our traditional authorities from the Erongo region for accepting the MOJ’s invitation to grace this important workshop with their presence.

My task this morning is to share my views with our very esteemed audience on the  “importance of the Community Courts Act 2003 (Act No. 10 of 2003) in the judicial system of Namibia” and with your indulgence, sir, Director of ceremony, I shall without too much ado simply proceed just doing that! 

With the enactment of the Community Courts Act No. 10 of 2003, traditional Namibia law as derived from the various recognized traditional authorities is given an explicit status under the hierarchy of Namibia’s system of courts.

Although traditional courts have existed prior to this Act of Parliament adopted at independence.  Only Article 66 of the Namibian Constitutional recognized the validity of customary law with the proviso that its validity was to depend on its constitency with the constitution.  To the extend that the powers of traditional authorities and courts were regulated by legislation, as indeed was the case, under the proclamation regulating the powers of traditional courts of various ethnic groups, this was only valid under the provision of the Article 140 of the Constitution.  Whatever powers these traditional set – ups enjoyed to the extent regulating by legislation has now been firmly dealt with by the Community court Act which has repealed the numerous proclamations various traditional authorities operated under and were regulated by.

The Community courts Act now defines the powers and jurisdictions of the traditional courts and firmly place them in the hierarchy of the courts in the country by establishing a link between these courts and other courts such as the magistrates and higher courts.  

The link between the traditional courts is established by turning the traditional courts into courts of record i.e. courts required to keep written records of its decisions; by providing that any dissatisfied party may put this record before superior courts on review or on appeal. 

A community court may sit as a trail court and also as an appeal court before its decisions may be appealed against in the magistrates court. The community courts shall be fully integrated into the judicial system by being subjected to establishment, recognition and appointment requirements established by an Act of parliament i.e. the (by the Community Court Act)  

The law also determine and delimit the jurisdiction of these courts by subject, geographical and person by limiting the subject to matters relocating claims for compensation restitution or any other claim recognized by the customary law which the court purports to apply.

The law also provide for a full and verifiable service of process and procedure for serving same Section 22 empowers the courts to issue court orders an din section 23, the courts are enabled to enforce their orders on the pain of sanction in case of defiance.  This latter aspect has been missing from whatever these courts purported to carry out to implement their decisions prior to the enactment of the new Act.

The enactment of the Community Courts Act will make it possible for the integration of these courts into a single court system away from the dual system of one of courts administering justice according to the stipulations of the law, norms, customs and practices of diverse traditional communities, and another administering justice according to stipulations of statute and common law which is often referred to as the “general law”.

Although the intention is not to minimize the role of customary law of various communities, it is so that with greater integration of communities through urbanization and marriages across tribal racial diversities there is a case to harmonise traditional practices to accommodate hybrid situations of characters of potential citizens, which the courts will have to deal with in future.

The integration of the community courts into the judicial system will make it possible for divers modes of traditional dispute resolution to be brought to the attention of the higher courts, to be pronounced upon in terms of fairness and compatibility with the Constitution and to generally enrich our legal jurisprudence as handed down by our courts fully sensitive of the practices, laws and norms of different communities.  This will greatly enhance the ascertainment of the customary law of various communities, as it will be contained in the record of the courts. The ascertainment, which will be achieved in the process, can only stimulate research interest in the customary law and further enhance opportunities for its development and acceptance. 

As the decisions of the community courts come under review through the prescribe relationship with the higher courts there will be opportunity for predictable decisions to be made by these courts which can only encourage greater use of this avenue for dispute settlement by traditional communities reduce the number of complaints taken to the magistrate, courts and in this way contribute to the overall efficiency of the lower courts through realistic distribution of the workload between the community court and the magistrate court. 

The Ministry of Justice would like to see greater utilization of the community courts because we believed that the justice they would deliver would be readily acceptable to those communities, as it would be based on notions of justice they are familiar with and are likely to accept and respect.  What will need more attention is to educate people on the importance to comply with the prescribed procedures for filing process, to respect the decisions and to appreciate the consequences of non-compliance and contempt.

In this regard people need to be drilled into appreciating the purpose of these procedures and how they are critical to an efficient system of justice delivery.

Director of proceedings, allow me then before concluding, to thank the audience for having devoted their attention listening to me.  My fervent believe is that my very humble and modest contributing will hopefully go a long way in enabling the level of understanding with regard to the nexus (link) between the Community Courts and the judicial system in this our land of the brave-Namibia!

 I thank you once again for your attention and May God the almighty bless us all.          
